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RIGHT TO EXTENDED INSURANCE NOT 
AFFECTED BY LOAN ON POLICY 


In American National Insurance Co. v. Ingle ({ 500,602), 
decided by the Court of Civil Appeals of Texas, the right to 
recovery on a policy was sustained although there had been 
a loan on the policy which the insurer contended had the result 
of automatically continuing the policy as non-participating 
paid-up insurance. 


Statement of Facts 


The insured, who had paid three full years’ premiums, ar- 
ranged a policy loan for $20.29, with which he paid all over- 
due premiums and a semi-annual premium that carried the 

pen policy to we ag og the time of the = a -_ 
‘ a reserve of $34.00; the loan consumin 0.29, left of the 
Please Route to: reserve approximately $14.00, which wae walieient, if applied, 
to extend the insurance several months beyond August 24, 
1935, the date of the insured’s death. 


Statutory Provisions Governing Options 


Subdivision 7 of Article 4732 of the Texas Revised Statutes 
directs that policies shall contain a provision substantially to 
the effect that, in the event of a default in premium payments, 
after paying three full years, the owner shall be entitled to 
a stipulated form of insurance, in an amount to be ascertained 
according to a prescribed formula, and that the policy shall 
also stipulate that it may be surrendered for its cash value, 
etc. No provision is found in the law authorizing an auto- 
matic change of the contract to one of paid-up insurance in the 
event the insured fails to exercise the option to accept its 
cash surrender value. 


Cash Loan Provisions 


The case is controlled by the “Cash Loans” provisions of 
the contract and the Texas statute. The statute prescribes 
that the policy shall contain a provision to the effect that, 
after the payment of three full years’ premiums, the insurer 
will advance upon the sole security of the policy a sum equal 
to, or at the option of the owner, less than the legal reserve, 
and that “It shall also be stipulated in the policy that failure 
to repay any such advance or to pay interest shall not avoid 
the policy until the total indebtedness thereon to the company 
shall equal or exceed the loan value. No condition other than 
as herein provided shall be exacted as a prerequisite to any 
such advance * * *.” While there exists a slight variance 
between the statutory requirement and the provision of the 
contract, the variance is immaterial. It is obvious that the 
policy was in force on August 24, 1935, the date of insured’s 
death, under either the statute or the contract, in that the 
total indebtedness due on the policy would not have exhausted 
its reserve value until the following February. 
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% NEGLIGENCE % 
(Other than Automobile) 


X-Ray Treatment.—In an action for damages for personal 
injuries suffered by the infant—plaintiff, claimed to have 
resulted from the negligence of the defendants in the X-ray 
treatment administered to the infant, the complaint was 
properly dismissed against the defendant city and the judg- 
ment against the technician was reversed on the facts. 
(Berkowitz v. City of New York, N. Y. App. Div.) . . ._] 400,674. 


Product Liability —The plaintiff, a retailer, sued to recover the 
amount of a judgment secured against her by a customer, 
who claimed she was injured by a foreign substance in a 
loaf of bread which defendant had baked. The trial court 
properly found that the plaintiff was not negligent, that the 
defendant was negligent and that its negligence was the 
proximate cause of the special damage to the plaintiff. 
(Appell v. Schneider & Pomerantz Baking Co., Inc., Conn. 
Supreme Ct. of Err.). . .J 400,668. 


Proximate Cause.—In action for damages for breach of war- 
ranty by manufacturer of cosmetics, the trial court properly 
granted the defendant’s motion for nonsuit, as the plaintiff 
failed to introduce medical testimony as to the nature and 
cause of her facial disorders and in the absence of such 
testimony there was no proof of damage proximately result- 
ing from the breach of warranty. (Mauney v. Luszier’s, Inc., 


N. C. Supreme Ct.) . . .{ 400,670. 


Municipality’s Liability —Plaintiff-mother, carrying the infant 
plaintiff in her arms, sustained injuries while walking along 
a street in defendant city when the heel of the mother’s 
shoe caught in a hole beside a loose manhole cover. Evi- 
dence showing a hole in which a person’s heel could be 
caught established the negligence of the city. (Budka v. 
City of Schenectady, N. Y. App. Div.) .. .§ 400,672. 


Implied Warranty.—The plaintiff sustained injuries as the re- 
sult of the use of a hair dye purchased from the defendants. 
It was not reversible error for the trial court to fail to 
make any findings on the issue of an implied warranty of 
merchantable quality as the plaintiff's complaint made no 
such allegation nor was the trial court’s attention called 
to the issue. (Barrios v. Iwaki, Calif. Dist. Ct. of App.)... 
{ 400,675. 


Elevators.—Plaintiff sustained severe injuries when he fell into 
an open elevator shaft when he opened the elevator door 
and stepped into the opening. The plaintiff had been using 
the elevator to carry equipment he was using to construct 
some doors for the defendant. Another employee of de- 
fendant had moved the elevator to another floor. The trial 
court properly instructed the jury that unless they believed 
that the plaintiff had exclusive use of the elevator at the 
time of the accident they should find for the defendant. 
(McHugh v. First Huntington National Bank, W. Va. Su- 
preme Ct. of App.).. .§ 400,677. 


Pollution of Stream.—The plaintiff's property was damaged 
as the result of the negligent operation of sewage disposal 
plant and the consequent pollution of a stream by the de- 
fendant. It could not be said that the jury could not 


logically infer that the failure of the defendant to main- 
tain the operating equipment of its plant in condition to 
perform the work which it was designed to do was the 
proximate cause of the pollution of the stream and the 
damage which resulted to the plaintiff therefrom. (City of 
Holdenville v. Deer, Okla. Supreme Ct.).. .] 400,669. 


Streetcar Company’s Liability —In an action for personal in- 


juries claimed to have resulted from the negligence of the 
defendant in the manner of the operation of the doors of 
its trolley car while plaintiff was attempting to alight there- 
from, the judgment for the plaintiff was reversed, as the 
verdict was against the weight of the evidence. (Miller v, 
Brooklyn & Queens Transit Corp., N. Y. App. Div.) 

{ 400,673. 


Conflict of Laws.—The statute of limitations of the place of 


injury was applicable in an action against a cosmetic manu- 
facturer and distributor for negligence in the preparation 
of its product, but the cause of action based upon the 
breach of warranty was not governed by the same limita- 
tions statute which governed the action of tort. (McGrath v, 
Helena Rubinstein, Inc., U. S. Dist. Ct., S. D. of N. Y.) 

J 400,676. 


Watercourses.—In an action to recover for damage to plain- 


tiffs dwelling house by the alleged diversion of surface 
waters that flowed through the plaintiff's property, recovery 
was denied, the evidence showing that the water alleged 
to have been diverted was within the drainage area of the 
stream that overflowed and caused the damage. (Moretti v. 
Village of Peekskill, N. Y. App. Div.). . .] 400,671. 


* LIFE x 


Cash Surrender Value—Where a policy contained certain cash 


surrender provisions, but did not contain a provision that 
in order to accept the option the insured was bound to 
obtain the consent of the beneficiary, such consent was not 
necessary and the beneficiary was not entitled to recover 
the face value of the policy from the insurance company 
where the insured had exercised the cash surrender value 
option. (Morrison v. Mut. Life Ins. Co. of N. Y., Calif. Dist. 
Ct. of App.) .. .7 500,599, 


Burden of Proof.—On appeal to the Supreme Court of the 


United States it was held that the effect of the presumption 
against suicide was merely to require the defendant to go 
forward and produce sufficient evidence to support a find- 
ing of suicide. The opinion assumed that there were no 
state statutes determining the effect of a rebuttable pre- 
sumption. On re-trial of the case, the trial court properly 
instructed the jury in terms of the statutory law of the 
state which was held to control although contrary to the 
Supreme Court’s view. (New York Life Ins. Co. v. Gamer, 
U.S Cc. C, A, Sth C.).. .§ 500603. 


Double Indemnity.—While carrying a one-hundred-pound piece 


of ice the insured sustained a hernia, from the result of 
which he died a few days later. In a suit for double in- 
demnity the inference could have been reasonably drawn 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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that the hernia resulted from the ice slipping and striking the 
body of deceased, as well as the slipping of deceased him- 
self on the floor, which would have entitled the plaintiff 
to recover. Such being the case, a jury question was pre- 
sented and the court erroneously granted the plaintiff's 
motion for a directed verdict. (Lanza v. John Hancock Mut. 
Life Ins. Co., Erie County, Pa. Ct. of Common Pleas)... 
¢ 500,600. 


Reformation of Policy.—Where the insured died before chang- 
ing the beneficiary under his policy, his intention so to do 
was not sufficient grounds to warrant a reformation of the 
policy subsequent to his death. (Jones v. Provident Mut. 
Life Ins. Co. of Philadelphia, N. J. Ct. of Chancery) 

q 500,598. 


Disability Benefits—The judgment in favor of the plaintiff in 
an action brought to recover disability benefits pursuant 
to the terms of certain policies of life insurance issued by 
the defendants was reversed, the plaintiff failing to estab- 
lish by a fair preponderance of evidence that the disease 
from which the plaintiff alleged he was suffering totally 
disabled him within the definition contained in the policies. 
(Schwenk v. Equitable Life Assurance Soc. of the U. S., 
N. Y. App. Div.)...{ 500,601. 


*% AUTOMOBILE * 


Unavoidable Accident.—Plaintiff sought to recover for dam- 
age to his car resulting when a fire truck ran off the high- 
way and into his car, which was parked in a ditch on the 
side of the road. Traffic was blocked due to a fire, to which 
the fire truck was headed, and one of defendant’s trucks, 
which was traveling on the highway, pulled to the left and 
stopped in response to a signal from the sheriff who was 
directing traffic. The fire truck attempted to pass said 
truck on the left and in so doing was forced off the road. 
The jury’s finding of unavoidable accident is upheld. (Cal- 
houn v. Grant, Texas Ct. Civ. App.) .. .¥ 701,402. 


Wanton Misconduct.—Recovery for the death of a guest is 
denied where there is no showing that the host operated 
his car in such a manner as to be guilty of wilful and 
wanton misconduct; a showing of acts of mere negligence 


is not sufficient. 
{ 701,398. 


(Murphy, Adm’r v. Snyder, Ohio Ct. App.) 


Privity Under Insurance Contract.—Plaintiff has no right to 
recover premiums alleged to be due from defendant to 
insurer with which plaintiff procured certain policies for 
defendant under a contract whereby plaintiff guaranteed 
defendant a 15% discount if defendant would carry all its 
insurance with the named company. (Word v. J. E. Earnest 
& Co., Texas Ct. Civ. App.).. .§ 701,401. 


Pedestrian Hit at Intersection—Where evidence establishes 
that defendant was driving his car in excess of the speed 
limit, that he was not keeping a proper lookout, and that 
such negligence was the proximate cause of his running into 
and injuring plaintiff’s intestate, judgment for plaintiff on 
account of the wrongful death of such intestate was affirmed. 
(Tassin v. Downs, La. Ct. App.)...§ 701,405. 


Unguarded Bulkhead.—City held liable for death of plaintiff's 
intestate who was drowned when the car which he was driv- 
ing went over an unguarded bulkhead at the end of a street, 
the city having failed to erect proper warning signs or 


barriers and to have the location properly lighted. (Lang, 
Adm’x v. City of Troy, N. Y. App. Div.) . . . 701,404. 


Warning of Approaching Car.—Where the driver of a car 
admittedly sees another vehicle approaching on a cross 
street and has all notice necessary, the failure of the driver 
of the approaching car to sound a warning cannot be said 
to be a proximate cause of the collision which resulted at 
the intersection. (Feeherty v. Sullivan, St. Louis (Mo.) Ct. 
App.).. .§ 701,399. 


Sole Proximate Cause.—Negligence of the driver of defendant 
car in exceeding the speed limit, in driving on the wrong 
side of the street and in being intoxicated held to be the 
sole proximate cause of the collision wherein plaintiff 
sustained the injuries on account of which he sues. (Allen 
v. Metropolitan Casualty Ins. Co. of N. Y., La. Ct. App.) 
.. .§[ 701,406. 


Municipality’s Liability—An allegation that due to the defec- 
tive condition in which the highway which crossed cer- 
tain railroad tracks was maintained by defendants, plaintiff 
was seriously injured when the car in which she was riding 
crossed such tracks, throwing her forwards and upwards, 
held to state a cause of action. (Satink v. Township of 


Holland, U. S. Dist. Ct., Dist. N. J.) .. . 701,400. 


Car Skidding.—Plaintiffs’ actions grew out of a collision which 
resulted when defendants’ car skidded on icy pavement and 
crossed the highway into the path of plaintiffs’ car. The 
court found that the negligence of defendant driver caused 
the collision and judgments for plaintiffs were affirmed. 


(Cook, Adm’x v. Rafferty, Wash. Supreme Ct.). . .J 701,397. 


Head-on Collision—Owner of truck which was stopped on 
the wrong side of a road at night, without lights, held 
liable for injuries sustained by plaintiff whose car crashed 
head-on into said truck. (Jackson v. W. A. Norris, Inc., 
Wyo. Supreme Ct.).. .{| 701,407. 


Left Turn at Intersection.—Verdict was rendered for plaintiffs 
in action to recover for injuries received when their car 
collided with defendants’ school bus, which turned left at 
an intersection, without warning, in front of plaintiffs’ car. 
(Girardi v. Union High School District No. 1, Skagit County, 
Wash. Supreme Ct.).. . 701,403. 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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